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ages to the alleged Regulation X violation.
However, courts have demonstrated a willing-

ness to find borrowers have alleged actual damages 
where the conduct claimed of was demonstrably 
related to the claimed injury. Take for example the 
facts of Renfroe v. Nationstar Mortgage, LLC, 822 
F.3d 1241, 1244 (11th Cir. 2016). In that action, 
the court found a borrower had properly claimed 
actual damages when she alleged that despite her 
request for her servicer to investigate potential 
mortgage loan overpayments, the servicer failed 
to conduct a reasonable investigation, causing the 
borrower to lose out on a refund of those overpaid 
monies.

Generally, courts across the country have done 

an admirable job interpreting and applying Regu-
lation X; particularly in light of its many subjective 
points of analysis. And while the number of mort-
gage and loss mitigation-related actions brought by 
consumers has waned in the years since Regulation 
X was enacted, there is still a significant cohort 
of borrowers who are ready, willing, and waiting 
to take their shot at recovery via the regulation. 
Nevertheless, if servicers remain vigilant and 
continue to employ best practices in responding 
to borrower inquiries, they should continue to see 
litigation success.
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ADA IMPLICATIONS FOR 
SERVICER WEBSITES
By: Olivier J. Labarre and T. Robert Finlay

When George H.W. Bush signed into law the 
Americans with Disabilities Act in 1990 (ADA), it 
was intended to provide equal access to those with 
disabilities. At the time, the internet as we now 
know it did not exist. As a result, no one could have 
predicted how the ADA would interact with online 
services. According to a November 2018 story by 
the Los Angeles Times (“Lawsuits Target Access 
to Website”), there were nearly 5,000 ADA lawsuits 
filed in Federal Court for alleged website violations 
in the first half of 2018 alone. At this point, the 
number is expected to rise nearly 10,000 for the 
calendar year, an increase of 30 percent over the 
number of similar suits in 2017. As more providers 
tout their web access, one can expect those numbers 
will continue to increase in the future.

While many of the website-access ADA 
complaints targeted retailers, restaurants, and 
universities, a number of our servicer and lender 
clients have been recently hit with a rash of demand 
letters and, in some instances, lawsuits under the 
ADA alleging that public accommodations’ websites 
are not accessible to blind individuals. The claimants 
contend that they visited our clients’ website and were 
denied full and equal access to the client’s services, 
as well as the ability to enjoy the services offered to 
the public through the website. The demand letters 
and lawsuits allege various violations of both Federal 
and State law. Generally, these demands and lawsuits 
seek early settlement with the proviso that the client 
remediates its website. A brief overview of the law in 
this area, as well as potential exposure for clients, is 
set forth below.

There is no longer any meaningful dispute that 
business websites are places of public accommodation 

under the ADA. The Department of Justice 
(DOJ), charged with implementing regulations for 
compliance with ADA mandates, has stated as much 
on numerous occasions and courts across the country 
have rejected arguments that websites do not fall 
under the ADA. Moreover, courts in California have 
held that a website’s noncompliance with the ADA is, 
in and of itself, sufficient to trigger a violation of the 
ADA without requiring the claimant to first establish 
that he or she genuinely sought the goods or services 
of the business. Such a violation calls for a statutory 
penalty of $4,000 and, more importantly, potentially 
triggers the claimant’s right to recover attorneys’ fees 
under the ADA and various state law corollaries.

To further complicate matters, there are no 
firm guidelines on exactly how a website must be 
formatted

or implemented to comply with current 
ADA mandates against nondiscrimination and 
communication. The DOJ has yet to issue formal 
guidelines for website compliance under the ADA 
and, based upon its most recent public statements, 
has no plans to do so and instead has taken the 
position that such guidelines are the responsibility 
of the legislature or the Attorney General. Courts 
have generally accepted that compliance with the 
privately developed Web Content Accessibility 
Guidelines (WCAG) 2.0 technical standards 
are sufficient to satisfy current ADA mandates, 
but the DOJ announced in October 2018 that 
“public accommodations have flexibility in how to 
comply with the ADA’s general requirements of 
nondiscrimination and effective communication. 
Accordingly, noncompliance with a voluntary 
technical standard for website accessibility does not 

necessarily indicate noncompliance with the ADA,” 
indicating, at the very least, that noncompliance 
with WCAG 2.0 is not in and of itself a violation 
of the ADA, but again refusing to establish firm 
guidelines for private businesses to follow.

Based on the state of the law and the right to 
recover attorneys’ fees under the ADA and its state 
law corollaries, plaintiffs’ attorneys are scouring 
websites for potential violators. Most attorneys first 
send demand letters, but, if their demands are not 
met, quickly file suit against businesses and service 
providers. These demands and lawsuits pose a 
significant risk in the terms of statutory damages, 
remediation costs, and potential attorneys’ fees.

With the law in this area developing on a near 
daily basis, there are several defenses that loan 
originators, servicers or other providers can assert. 
However, the best defense is to take preventative 
measures now to avoid these demands and lawsuits 
in the future. We encourage you to take this 
opportunity to evaluate your own websites and, if 
necessary, work towards updating them in an effort 
to both avoid these demands and lawsuits, and to 
ensure a viable defense in the event such a demand 
or lawsuit is served on you.
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