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THE BENEFITS OF APPOINTING A RECEIVER IN

ToDpAY'S FORECLOSURE CRISES
By T. Robert Finlay, Esq., & Amy Y. Song, Esq., Wright, Finlay & Zak

early 1.7 million homes entered into foreclosure in

2007, and another nearly 2.2 million homes in 2008.

One major investor predicts that in the next four
years, approximately 8.1 million homes will be in foreclosure.
In response, and fueled by the outcry from homeowners, ten-
ants, and organizations advocating for relief from foreclosure,
Federal and state legislatures have passed laws and regulations
that substantially prolong the foreclosure process.
tentional by-product of these new laws may be an increase in
the appointment of a receiver to manage tenant-occupied sin-
gle-family residential properties from the time of a borrower’s
default until possession of the property is secured.

An unin-

The right of lenders and servicers to seek a receiver to take
possession of a property is created
by the terms of a deed of trust.
Most California deeds of trust or
their riders contain a covenant for
the assignment of rents, including
authority to appoint a receiver
pursuant to Code of Civil Procedure
§ 564(b)(2).

Traditionally, this
has been used for income-producing properties, such as
commercial, mixed-use, and multi-tenant properties, where
the receiver would collect rents and maintain the properties.
However, receivers were rarely appointed to collect rents on
tenant-occupied single-family residential properties. Why?
Because the rent recovered in a traditional 112-day nonjudicial
foreclosure was seldom worth the cost of appointing the
receiver, $2,000 - $3,000 or more.

provision

However, in the current foreclosure environment, lenders
and servicers should reconsider the value of a receivership to
hold and manage their tenant-occupied residential properties.
Federal and California laws are being introduced and passed
that directly or indirectly lengthen the foreclosure process.
Instead of foreclosing in less than 120 days in California, a

G4

What incentive do owners or fraudsters
have to delay the foreclosure by filing
bankruptcy or a lawsuit if they cannot
collect rents during the delay? None!

”

nonjudicial foreclosure can now take over seven months. Add
6 to 9 months of pre-foreclosure delinquency, the new Federal
laws giving tenants 90 days, and the entire foreclosure process,
from default to possession, could take 16 to 19 months.!
Therefore, it may now be cost-effective to appoint a receiver to
manage tenant-occupied residential properties throughout the
foreclosure process in order to collect rents, as well as maintain
the property and avoid abatement issues.

THE BENEFITS OF APPOINTING A RECEIVER

A court-appointed receiver can provide many benefits. First,
collection of over a year of rents can provide a significant offset
for the losses lenders and servicers are currently experiencing.
This is particularly true in
California, where rents are often
as high as mortgage payments.
Collecting rent will also deter rent-
skimming and other foreclosure
delay schemes. What incentive do
owners or fraudsters have to delay
the foreclosure by filing bankruptcy
or a lawsuit if they cannot collect
rents during the delay? None!

A court-appointed receiver may also help the servicer maintain
the property, avoiding waste and proactively addressing code
violations. Lastly, in certain situations, and with borrower
cooperation, the receiver could help orchestrate a short sale or
deed in lieu.

THE PROCESS

Appointing a receiver is relatively simple. A receiver can be
appointed on an ex parte basis (24 hours notice) or via a noticed
motion (21 court days’ notice). In either instance, your counsel
must file a lawsuit, i.e., a complaint, along with the receivership
application. Most courts will grant the application and appoint
a receiver on a noticed motion. Some courts will require a



United Trustees Association & Winter 2009

Featured Article

showing of an emergency to appoint a receiver on an ex parte
basis. Once the receiver is appointed and the tenants notified,
he or she can begin collecting rents.

Determining which loans to appoint areceiver on is a bit trickier.
First, is the property tenant occupied? Second, does the deed
of trust or rider at issue have the assignment of rents clause?
If the answer to both questions is yes, then the loan is ripe for
appointing a receiver. The key is to make this determination as
early in the default process as possible to maximize the amount
of rent that can be potentially collected.?

CONCLUSION

Appointing a receiver is not appropriate or even possible on
every loan. The key for the loan servicer is to design an internal
process to identify receivership worthy loans as early in the
default process as possible. If you need assistance putting a
process together, please feel free to contact us.

1 In 2008, California enacted Civil Code 2923.5, which requires that the
lender reach out to the borrower regarding loan modification options at
least 30 days before initiating foreclosure. In 2009, Civil Code 2923.52
added another 3 months to the foreclosure process for non-exempt ser-
vicers. In 2009, Congress enacted the Protecting Tenants at Foreclosure
Act (“PTFA”), which give tenants at least 90 days notice before being
evicted. And, in 2010, California can expect a mandatory foreclosure me-
diation program akin to Nevada’s (Sec AD 1588).

2 In some instances, i.e., waste or code violations, a receiver may make
sense even if the property is owner-occupied or vacant.

Robert Finlay is a partner with Wright, Finlay &
Zak, LLP and member of the UTA, CMBA, MBA
and AFN. He specializes in representing lenders,
foreclosure trustees and title companies in mort-
gage and title related litigation throughout Cali-
fornia. Mr. Finlay can be reached at (949) 477-
5050 or via email at rfinlay@wrightlegal.net.

Amy Song is an attorney with Wright, Finlay &
| Zak, LLP specializing in litigation and
representation involving mortgage banking, loan
servicing, foreclosure trustee defense, general
business, and real estate matters, bankruptcy,
and eviction. She can be reached via e-mail at
asong@wrightlegal.net.
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YOU COULD TRY
TO EXPLAIN WHY
YOUR FORECLOSURES
ARE DELAYED

YOU COULD CALL US.

Even with delinquencies on the rise, you
don’t have to worry about how your
foreclosures are being handled. With
Executive Trustee Services, you can get
from referral to foreclosure faster than you
can say “missed publishing date.” And you
know what that means. No “do-overs.”
No costly delays.

DON’T WAIT UNTIL YOU’RE OVERWHELMED
CALL US TODAY 1-877-300-4622

Executive Trustee Services
A GMAC Company

Foreclosure services available in
Arizona | California | Idaho | Nevada
Oregon | Texas | Washington

www.executivetrusteeservices.com

@ ©2009 GMAC Mortgage, LLC. GMAC is a registered service mark.

EGUAL HOUSING
OPPORTUNITY




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


