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N
early 1.7 million homes entered into foreclosure in 

2007, and another nearly 2.2 million homes in 2008.  

One major investor predicts that in the next four 

years, approximately 8.1 million homes will be in foreclosure.  

In response, and fueled by the outcry from homeowners, ten-

ants, and organizations advocating for relief from foreclosure, 

Federal and state legislatures have passed laws and regulations 

that substantially prolong the foreclosure process.    An unin-

tentional by-product of these new laws may be an increase in 

the appointment of a receiver to manage tenant-occupied sin-

gle-family residential properties from the time of a borrower’s 

default until possession of the property is secured.  

Th e right of lenders and servicers to seek a receiver to take 

possession of a property is created 

by the terms of a deed of trust.  

Most California deeds of trust or 

their riders contain a covenant for 

the assignment of rents, including 

authority to appoint a receiver 

pursuant to Code of Civil Procedure 

§ 564(b)(2).  

Traditionally, this provision 

has been used for income-producing properties, such as 

commercial, mixed-use, and multi-tenant properties, where 

the receiver would collect rents and maintain the properties.  

However, receivers were rarely appointed to collect rents on 

tenant-occupied single-family residential properties.  Why?  

Because the rent recovered in a traditional 112-day nonjudicial 

foreclosure was seldom worth the cost of appointing the 

receiver, $2,000 - $3,000 or more. 

However, in the current foreclosure environment, lenders 

and servicers should reconsider the value of a receivership to 

hold and manage their tenant-occupied residential properties.  

Federal and California laws are being introduced and passed 

that directly or indirectly lengthen the foreclosure process.  

Instead of foreclosing in less than 120 days in California, a 

nonjudicial foreclosure can now take over seven months.  Add 

6 to 9 months of pre-foreclosure delinquency, the new Federal 

laws giving tenants 90 days, and the entire foreclosure process, 

from default to possession, could take 16 to 19 months.1 

Th erefore, it may now be cost-eff ective to appoint a receiver to 

manage tenant-occupied residential properties throughout the 

foreclosure process in order to collect rents, as well as maintain 

the property and avoid abatement issues.

The Benefits of Appointing a Receiver 

A court-appointed receiver can provide many benefi ts.  First, 

collection of over a year of rents can provide a signifi cant off set 

for the losses lenders and servicers are currently experiencing.  

Th is is particularly true in 

California, where rents are often 

as high as mortgage payments.  

Collecting rent will also deter rent-

skimming and other foreclosure 

delay schemes.  What incentive do 

owners or fraudsters have to delay 

the foreclosure by fi ling bankruptcy 

or a lawsuit if they cannot collect 

rents during the delay?  None!  

A court-appointed receiver may also help the servicer maintain 

the property, avoiding waste and proactively addressing code 

violations.  Lastly, in certain situations, and with borrower 

cooperation, the receiver could help orchestrate a short sale or 

deed in lieu. 

The Process 

Appointing a receiver is relatively simple.  A receiver can be 

appointed on an ex parte basis (24 hours notice) or via a noticed 

motion (21 court days’ notice).  In either instance, your counsel 

must fi le a lawsuit, i.e., a complaint, along with the receivership 

application.  Most courts will grant the application and appoint 

a receiver on a noticed motion.  Some courts will require a 
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have to delay the foreclosure by filing 

bankruptcy or a lawsuit if they cannot 
collect rents during the delay?  None!
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showing of an emergency to appoint a receiver on an ex parte 

basis.  Once the receiver is appointed and the tenants notifi ed, 

he or she can begin collecting rents.  

Determining which loans to appoint a receiver on is a bit trickier.  

First, is the property tenant occupied?  Second, does the deed 

of trust or rider at issue have the assignment of rents clause?  

If the answer to both questions is yes, then the loan is ripe for 

appointing a receiver.  Th e key is to make this determination as 

early in the default process as possible to maximize the amount 

of rent that can be potentially collected.2

Conclusion

Appointing a receiver is not appropriate or even possible on 

every loan.  Th e key for the loan servicer is to design an internal 

process to identify receivership worthy loans as early in the 

default process as possible.  If you need assistance putting a 

process together, please feel free to contact us.

1 In 2008, California enacted Civil Code 2923.5, which requires that the 
lender reach out to the borrower regarding loan modifi cation options at 
least 30 days before initiating foreclosure.  In 2009, Civil Code 2923.52 
added another 3 months to the foreclosure process for non-exempt ser-
vicers.  In 2009, Congress enacted the Protecting Tenants at Foreclosure 
Act (“PTFA”), which give tenants at least 90 days notice before being 
evicted.  And, in 2010, California can expect a mandatory foreclosure me-
diation program akin to Nevada’s (Sec  AD 1588).

2 In some instances, i.e., waste or code violations, a receiver may make 
sense even if the property is owner-occupied or vacant. 
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asong@wrightlegal.net.
©2009 GMAC Mortgage, LLC. GMAC is a registered service mark.

YOU COULD TRY 
TO EXPLAIN WHY 

YOUR FORECLOSURES 
ARE DELAYED

YOU COULD CALL US.
Even with delinquencies on the rise, you
don’t have to worry about how your 
foreclosures are being handled. With
Executive Trustee Services, you can get
from referral to foreclosure faster than you
can say “missed publishing date.” And you
know what that means. No “do-overs.” 
No costly delays.

DON’T WAIT UNTIL YOU’RE OVERWHELMED
CALL US TODAY 1-877-300-4622

�OR 

Foreclosure services available in
Arizona | California | Idaho | Nevada  

Oregon | Texas | Washington

www.executivetrusteeservices.com
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